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BRIEF FOR APPELLEES. 


STATEMENT OF THE CASE. 


This case is before this court on appeal frpm the 
action of the Supreme Court of the District of Colum¬ 
bia in dismissing a petition for mandamus and dis¬ 
charging a rule to show cause issued on said petition. 
The pertinent facts involved in this case are that the 
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appellant is a depositor-creditor of the Northeast Sav¬ 
ings Bank, an insolvent banking corporation formerly 
doing business in the District of Columbia, having an 
account therein in the amount of $65.24. On March 4, 
1933, the Northeast Savings Bank closed its doors, 
remaining closed after the President’s Proclamation 
on March 6 and never thereafter resuming its normal 
banking functions. On March 14, 1933, Mr. George E. 
Hoover was appointed Conservator by the Comptrol¬ 
ler of the Currency under the provisions of the Bank 
Conservation Act, and on November 15, 1933, Mr. Nor¬ 
man R. Hamilton was appointed Receiver for said bank, 
he having been substituted in this cause in the place and 
stead of said Conservator bv an order of this Court. 

i * 

The petition for mandamus filed below, and the order 
to show cause issued thereon, sought to compel the 
Comptroller of the Currency and his agent, the Con¬ 
servator, to permit an examination by petitioner and 
her counsel of the books and records of the Northeast 
Savings Bank. Petitioner desires to examine said 
books and records in order to ascertain the amount 
which she will receive in settlement of her lawful claim 
as creditor; to ascertain if the bank was insolvent 
when dividends were paid to stockholders; to ascer¬ 
tain whether said dividends were paid out of profits 
of the bank or out of capital and surplus; and to ascer¬ 
tain the amounts of liabilities of stockholders, officers 
and directors of said bank and other persons liable 
thereto in order that proper action may be taken 
against such persons. Upon hearing the petition was 
dismissed and the rule to show cause was discharged. 
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QUESTIONS INVOLVED. 

The principal question involved in this chse is 
whether a depositor of a failed banking corporation 
doing business in the District of Columbia can cbmpel 
the Comptroller of the Currency or his agent thb Con¬ 
servator or Receiver, by mandamus proceedings, to 
}>ermit an examination by such depositor of the books 
and records of the bank in custody of the Comptroller 
through his said agent ? 

Other questions growing out of the main question 
are: 

1. To whom is the Receiver or Conservator of an 
insolvent bank in the District of Columbia accountable 
for the assets of the bank? 

| 

2. To whom are the Comptroller of the Currency 
and the Receiver or Conservator accountable for the 
custody and control of the books, records and assets 
of an insolvent bank located in the District of Colum¬ 
bia, and insolvent national banks generally? 

3. Irrespective of the form of the action, doesj a de¬ 
positor have a legal or equitable right to examine the 
books and records of an insolvent bank doing business 
in the District of Columbia, or of an insolvent national 
bank, the affairs of which are in the hands of the 
Comptroller of the Currency pursuant to law? 


i 

I 
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ARGUMENT AND AUTHORITIES. 

1. Exclusiveness of Comptroller’s Jurisdiction. 

Exclusive custody and control of the books, records, 
and assets of a failed national bank and of insolvent 
banking corporations doing business in the District of 
Columbia have been placed by Congress in the Comp¬ 
troller of the Currencv and his agent, the Conserva- 
tor or Receiver, for the purpose of administering and 
liquidating the affairs of such banks for the benefit of 
depositors and creditors. Section 5234 R. S., (Sec. 
192, Title 12, U. S. C. A.) makes provision for the ap¬ 
pointment of a Receiver under certain circumstances, 
and provides, inter alia, as follows: 

“Such receiver, under the direction of the 
Comptroller shall take possession of the books, 
records, and assets of every description of such 
association * * *.” (Italics ours) 

Section 203 of the Act of March 9, 1933 (Bank Con¬ 
servation Act) (Sec. 203, Title 12, U. S. C. A.), pro¬ 
vides as follows: 

“The Conservator under the direction of the 
Comptroller shall take possession of the books, 
records an/l assets of every description of such 
bank, and take such action as may be necessary to 
conserve the assets of such bank pending further 
disposition of its business as provided by law.” 

“Such Conservator shall have all the rights, 
powers and privileges now possessed by or here¬ 
after given receivers of insolvent national banks, 
and shall be subject to the obligations and penal¬ 
ties, not inconsistent with the provisions of this 
title, to which receivers are now or may hereafter 
become subject.” (Italics ours) 
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Section 298, Chapter 9, Title 5, of the Cod0 of the 
District of Columbia provides as follows: 

“All savings banks or savings companies, or 
trust companies, or other banking institutions, or¬ 
ganized under authority of any Act of Congress 
to do business in the District of Columbia!, or or¬ 
ganized by virtue of the laws of any of th<j States 
of this Union, and having an office or banking 
house located within the District of Columbia 
where deposits or savings are received, shall be 
and are hereby required to make to the; Comp¬ 
troller of the Currency and to publish alljthe re¬ 
ports which national banking associations!are re¬ 
quired to make and publish. * * * And the 
Comptroller shall have power, when in his opinion 
it is necessary to take possession of any such bank 
or company for the reasons and in the mangier and 
to the same extent as are provided in the laws of 
the United States with respect to nationai banks. 
(Italics ours) 


* 


* ? > 


The Act of March 4, 1933, amending the District of 
Columbia Code, gives the Comptroller of the Currency 
additional powers with reference to regulating! the af¬ 
fairs of banking corporations located in the bistrict 
of Columbia. | 

It will be seen from the statutes above referred to 
that the Comptroller of the Currency, through his 
agent the Receiver or Conservator, is given the ex¬ 
clusive right to the custody and control of th(j books, 
records, and assets of insolvent national banks gener¬ 
ally, and of insolvent banking corporations doii^g busi- 

_ i 

ness in the District of Columbia. At the outset atten- 

j 

tion should be called to the fact that whatever ‘may be 
said hereafter with reference to the administration 
and liquidation of national banks generally ijertains 
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to and governs all banking corporations and national 
banking associations located in and*doing business in 
the District : of Columbia (see Washington Loan and 
Trust Co., trustee, etc. vs. Allman, Receiver of the De¬ 
partmental Bank, opinion of this Court dated March 
5, 1934, No. 6081); also, since the status of the Re¬ 
ceiver and of the Conservator are the same, wherever 
the Receiver is referred to hereinafter the same com¬ 
ments will pertain equally to the Conservator, hence 
specific reference to the Conservator will be omitted. 

The Comptroller of the Currency and his receivers 
are part of a complete Federal system looking to the 
organization, supervision, and liquidation of national 
banks, which system Congress has the power to create, 
iegulate and control. As was said in Cook Countv 
National Bank v. United States, 107 U. S. 445, at page 
448: 


“From the view we take of the act authorizing 
the formation of national banks, it is unnecessary 
to consider whether or not this position is tenable. 
TJV consider ihat act as constituting bg itself a 


complete system, for the establishment and gov¬ 
ernment i of national banks , prescribing the man¬ 
ner in which thev mav be formed, the amount of 
circulating notes thev mav issue, the securitv to be 
furnished for the redemption of those in circula¬ 
tion; their obligations as depositaries of public 
moneys,;and as such to furnish security for the 


deposits, and designating the consequences of 


their failure to redeem their notes, 


their liability 


to be placed in the hands of a receiver, and the 
manner, in such event, in which their affairs shall 
be wound up, their circulating notes redeemed, 
and other debts paid or their property applied 
towards such payment. Everything essential to 
the formation of the banks, the issue, security , and 
redemption of their notes , the winding up of the 



institutions, and the distribution of tlieir Effects, 
are fully provided for, as in a separate code by 
itself, neither limited nor enlarged by otlieif statu¬ 
tory provisions with respect to the settlement of 
demands against insolvents or their estates.’ 7 
(Italics ours.) 

The Comptroller and his receivers are officer^ of the 
United States, and are not officers of any coujrt, and 
their possession of the bank is the possession' of the 
United States and not the possession of any court or 
court officer; nor does the Court have any administra¬ 
tive jurisdiction over them—In re Chetwood, 165 U. S. 
443; Auten v. The Bank, 174 U. S. 125; Hulselv. Ar- 
getsinger, 12 Fed. (2) 933; Liberty National IJank v. 
McIntosh, 16 Fed. (2) 906; certiorari denied 27^ U. S. 
769; Lehman v. Spurway, 58 Fed. (2) 227; Wilson v. 
Await, 2 Fed. Supp. 465. 

As was said in In re Earle, 92 Fed. 22: 


“No general advisory or directing power is \ 
vested in the court. It is for the receiver, under \ 
the direction of the comptroller, to collect all debts, 
dues, and claims belonging to the bank, in! accor¬ 
dance with the provisions of law. It is only when 
debts are bad or doubtful, and it is deenied ex¬ 
pedient to sell or compound them, that tli$ court 
can be called upon to make any order respecting 
them. ’ 7 

and in Fifer v. Williams, 5 Fed. (2) 286, at page 288 the 
court said: 

“By the application the receiver did not jsubmit 
himself and the affairs of the bank to the jurisdic¬ 
tion of the court; nor did the presentation! of the 
application operate to make the receiver an! officer 
of the court, or place the assets of the bank under 


TJ 




s 


the control of the court ‘in the sense in which con¬ 
trol is acquired where a receiver is appointed by 
the court’. In re Chetwood, supra. He belongs 
to the executive branch of the government, and his 
custody of assets is not that of the court.” 

w 


and in Lehman v. Spurway, supra , at page 22S, the 
court said: 


“Although the District Court may be called on 
to authorize sales and settlements, the assets of 
the bank are not in the court for administration, 
thereby drawing to it all disputes over tlie title to 
and liens upon them and entitling the court to de¬ 
fend its possession as if they were in the hands of 
its own; receiver. Jurisdiction as a federal court 
over this controversy can be rested upon no such 
basis.” 


The Comptroller of the Currency is charged with the 
duty of supervising national banks and assuming con¬ 
trol over their operations and affairs and taking pos¬ 
session of their assets by appointing a receiver when¬ 
ever he becomes satisfied, after an examination, that a 
national bank is insolvent, as provided by Section 5284 
R. S.—United States v. Weitzel, 246 U. S. 533. The 
power thus vested in the Comptroller is discretionary; 
his conclusions as to the facts are final and are not re- 

viewable bv the courts. As was said in the case of 
% 

'Washington National Bank of Tacoma v. Eckels, 57 
Fed. 870, at page 872: 


“In 1876 Congress passed a law which, in terms, 
gives the Comptroller of the Currency the right 
to appoint a receiver whenever he becomes satis¬ 
fied, after an examination, that a national bank is 
insolvent- The power thus vested in the comp¬ 
troller of the currencv is discretionarv, and I 
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think the rule holds good in this case, as in jothers, 
that where the head of a bureau in one of \the de¬ 
partments of the government is clothed ivith dis¬ 
cretionary powers, and authority to investigate 
facts and act upon his conclusions, his conclusions 
as to the facts are final, and not re viewable j by the 
courts; so that the decision of the comptroller of 
the currency in this case, that the bank isj; insol¬ 
vent, is to be taken as a finality. It is equivalent 
to the fact, whether the bank is really insolvent or 
not, so far as to authorize the exercise!of the 
comptroller’s power to put the bank in the hands 
of a receiver.” (Italics ours.) 


The Comptroller is thus given the entire conjtrol of 
an insolvent national bank for the purpose of speedily 
winding up its affairs—Hulse v. Argetsinger, 12 Fed. 
(2) 933; and his action in appointing a receiver is final 
and not subject to attack by debtors of the jbank— 
Cadle v. Baker, 20 Wall. 650; Young v. Wenjipe, 46 
Fed. 354. j 

Further illustrating the exclusiveness of the Comp¬ 
troller’s jurisdiction it is settled by a long line of de¬ 
cisions that the determination of the Comptroller as to 
the necessity for an assessment on stockholders! and of 
proceeding against them to enforce their statutory 
liability, and whether the whole or a part, or if: only a 
part, how much shall be collected, is conclusiye and 
vested solely in the judgment and discretion of the 
Comptroller—Kennedy v. Gibson, 8 Wall. 498 ;j Casey 
v. Galli, 94 U. S. 673; Germania National Bank v. 
Case, 99 U. S. 628; Richmond v. Irons, 121 U.i S. 27; 
Bushnell v. Leland, 164 U. S. 684; Chase v. itall, 30 
Fed. (2) 195; Collins v. Caldwell, 29 Fed. (^) 329; 
Crawford v. Gamble, 57 Fed. (2) 15. The determina¬ 
tion of the Comptroller as to the propriety s^nd ad- 


i 
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visabilitv of making a compromise of a debt is final 
and conclusive, and cannot be attacked by stockholders 
or creditors—Hulse v. Argetsinger, supra. Similarly, 
the determination by the Comptroller of the propriety 
of making a sale of an asset or the assets of a failed 
national bank is also final and conclusive—Gockstetter 
v. Williams, 9 Fed. (2) 928; City National Bank of 
Huron v. Fuller, 52 Fed. (2) S70; and he has exclusive 
jurisdiction to decide as to the completeness of the or¬ 
ganization of a national banking association—Casey v. 
Galli, 94 U. S. 672. 

In the case of United States National Bank of La 
Grande v. Pole, 2 Fed. Supp. 153 at page 157 the court 
said: 


“But the function of the court is to construe 
and not to rewrite the enactment of Congress. The 
representatives of the people had power to erect 
the system of national banking associations under 
the Constitution, and should be the sole arbiters 
of the extent of power to be conferred upon such 
corporations, and to circumscribe with what limi¬ 
tations they may see fit the privileges with which a 
bank founded pursuant to such statutory author¬ 
ity may be endowed. Unquestionably Congress 
contemplated the upheaval and cataclysm to which 
the financial structure is subject, the importance 
of its stabilitv, and the necessitv which exists for 
action unhampered by technicality in emergency.” 

In the case of Lyons v. Bank of Discount, 154 Fed. 
393, a West Virginia banking corporation doing busi¬ 
ness in the District of Columbia was found to be in¬ 
solvent, and the Comptroller appointed a receiver to 
take charge of its affairs. In administering the trust 
the receiver sued the defendant in the State of New 
York for money due and owing to his trust. Defen- 



11 


I 

I 


dant demurred to the complaint hied in the!action, 
contending that the plaintiff had no legal capacity to 
sue and that the court had no jurisdiction oyer the 
subject matter. The demurrer was overruled- The 
court in its opinion stated on page 393: 

“The Congress of the United States is the sole 
law-making power of the District of Columbia. 
Its laws, within the Constitution, are tligre su¬ 
preme and extend to all persons within the Dis¬ 
trict and to all corporations organized under and 
pursuant to the laws of a state who see fijt to go 
there and do business, so far at least as business 
is done within the District, and so far as it!s prop¬ 
erty is found there. The courts of the pistrict 
are courts of the United States, and it is a district 
to which criminals may be removed for tridl- The 
laws made by Congress for the governmenj of the 
District and persons and property therein are 
laws of the United States and are to be enforced 
as such. See Cohens v. Virginia, 6 Wheat. 264, 
424, 425, 5 L. Ed. 257; Mattingly v. District of 
Columbia, 97 U. S. 687, 690, 24 L. Ed. 109$; Hor¬ 
ner v. United States, 147 U. S. 449, 462, 13 Sup. 
Ct. 409, 37 L. Ed. 237- The Comptroller! of the 
Currency is an officer of the United States, and 
his jurisdiction extends throughout the United 
States as to all matters lawfully placed within his 
control. That the Congress of the United\ States 
had power to authorize him, in proceedings duly 
taken, to declare persons or corporations doing a 
hanking business in said District insolvent\ and to 
proceed and wind up the business and collect the 
assets, and, so far as possible, discharge its obli¬ 
gations, cannot, to my mind, be questioned” 
(Italics ours) 

and on page 396: 

# i 

“Congress intended that when a banking cor¬ 
poration goes into the District of Columbia and 
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establishes a banking house there, and proceeds to 
do business, that in case of its insolvency, it may 
be so declared by the Comptroller of the Cur¬ 
rency, who may thereupon appoint a receiver, who 
shall take possession of all its property and as¬ 
sets. The language is broad enough to cover all 
this, and to narrow the construction would be to 
place a portion of the assets of the company under 
the control of the Comptroller, to be secured 
through the courts of the United States, leaving 
the balance with the state courts; leave it for the 
Comptroller of the Currency to say the corpora¬ 
tion was insolvent, and for a state to say the con¬ 
trary, and so lead to confusion and irreconcilable 
conflict. 

“I think that, when a banking corporation goes 
into the District of Columbia and establishes an 
office or a banking house, it submits itself to, and 
becomes subject to, the provisions of this act of 
Congress of the United States, and that Congress, 
under the Constitution, had full authority to enact 
the law. It does not assume to interfere with the 
state of incorporation or its laws. If the Comp¬ 
troller, acting under authority of the supreme 
law of the land, first takes action and possession 
of the property, the state courts must yield, al¬ 
though no such question is presented here. There 
is no conflict between the courts of the state of 
West Virginia, the state of incorporation, and the 
United States, or the District of Columbia. So 
far as appears, this corporation, which does not 
present itself, has no property or business in West 
Virginia. In applying the assets of the corpora¬ 
tion to the payment of its debts, it is assumed the 
Comptroller will not violate the rights of such 
creditors or of the stockholders as they may be 
defined by the law of the state of incorporation.” 
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and on page 398: 

“The receiver appointed by the Comptroller of 
the Currency of the United States is not thej officer 
of any court, but the agent and officer of the tlnited 
States. In re Chetwood, 165 U. S. 443, 458 , 17 
Sup. Ct. 385, 41 L. Ed. 782, and cases there! cited; 
Auten v. U. S. Bank, 174 U. S. 125, 19 Sup. Ct. 
628, 43 L. Ed. 920. He acts under the control of 
the Comptroller of the Currency, to whom the 
moneys collected are paid over, and he, iti turn 
disburses them to the creditors of the insolvent 
institution. In re Chetwood, 165 U. S. 458, 17 
Sup. Ct. 385, 41 L. Ed. 782. The insolvent cor¬ 
poration being within the jurisdiction of the Dis¬ 
trict of Columbia, doing business there, by its own 
election, how can a creditor of such institution 
deny the right of the receiver to its assets j It is 
settled law that the Comptroller of the Currency 
has power to appoint a receiver of a defaulting 
or insolvent national bank without a previous ju¬ 
dicial ascertainment of the necessity for such ac¬ 
tion. Bushnell v. Leland, 164 U. S. 684, it” Sup. 
Ct. 209, 41 L. Ed. 598, and cases cited. Clearly, 
this receiver was properly appointed, and is em¬ 
powered to act, unless the law quoted is uncon¬ 
stitutional and void. And I do not think this 
defendant can question the legality of his appoint¬ 
ment collaterally, or even in a direct proceeding.” 

In Korblv v. Springfield Institution for Savings, 245 
U. S. 330, at page 333, the court said: I 

“From the earliest days of the administration 
of the National Banking Act to this case attempts 
have been made in many forms to give tb it a 
technical construction which would so restrict the 
powers of the Comptroller as to greatly del Ay and 
impede the settlement of the affairs of insolvent 
banks. But this court has uniformly declined to 

narrow the act by construction and has placed a 

1 
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liberal interpretation upon its provisions to pro¬ 
mote its plain purpose of expeditiously and justly 
winding up the affairs and paying the debts of 
such unfortunate institutions.” 


In Hulse v. Argetsinger, 12 Fed. (2) 933, at page 935 


the court said: 


“The statute confers upon the Comptroller of 
the Currency, when satisfied of the insolvency of 
a banking association, the right to appoint a re¬ 
ceiver and enforce existing liabilities of directors 


and shareholders and administer the assets and 
convey the same on order of the court. Section 
5234 K. S. (Comp. St. Sec. 9821). This provision, 
it seems to me, plainly gives the Comptroller en¬ 
tire control of the insolvent bank, with the evident 
purpose of speedily winding up its affairs regard¬ 
less of the wishes of the stockholders.” 


In Liberty National Bank v. McIntosh, lb Fed. (2) 
906, at page 909, the court said: 

“Ample authority will be found to make clear 
the purposes of the National Banking Act, and to 
fully and clearly show the power and authority of 
those charged with its administration, especially 
that of the Comptroller of the Currency. His 
jurisdiction in respect to all matters properly 
within his discretion is exclusive, and he is in re¬ 
spect thereto in no manner amenable to any court, 
nor is his action subject to review therein.” 

In Port Newark National Bank v. Waldron, 46 Fed. 
(2) 296, at page 297, the court said: 

“What, then, was the status of the receiver? 
In that regard the authorities are clear that the 
appointment of receivers by the Comptroller is 
part of a complete federal system looking to the 
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control of national banks, and that such receivers 
are not like a receiver appointed by a court, but 
are officers of the United States, and their jposses¬ 
sion of the bank is the possession of the! United 
States.” 


The above cases, and many others which cpuld be 
cited, furnish abundant authority for the proposition 
that the jurisdiction of the Comptroller of the Cur¬ 
rency over failed national banks is exclusive, and not 
shared with stockholders or creditors, and tile exer- 
cise of his discretion and judgment in matterjs prop¬ 
erly within such jurisdiction is conclusive and final. 

2. Right of Depositor-Creditor of a Failed National 
Bank to Examination of Books and Records, to 
Discovery, or to an Accounting. 


Section 333 R. S. (Sec*. 14, Title 1*2, U. S. C. A.) 
provides that the Comptroller of the Currency 44 shall 
make an annual report to Congress * * *” apid out¬ 
lines the subject matter of such report. 

The Act of April 28, 1902 (Sec. 15, Title 1% U. S. 
C. A.) provides as follows: 


4 * The Comptroller of the Currency is | hereby 
directed to include in his annual report j to the 
Speaker of the House of Representatives expenses 
incurred during each year in liquidation |of each 
failed national bank separately.” 

Section 5234 R. S. (Sec. 192, Title 12, U. S. C. A.) 
gives the Comptroller of the Currency authority to 
appoint a receiver under certain circumstances, and 
outlines generally the powers, rights and ditties of 
such receiver acting under the direction of thd Comp¬ 
troller of the Currency. 

i 

i 
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It will be noted from the above statutes that con¬ 
servators and receivers of closed banks are required 
to report to the Comptroller of the Currency, by whom 
they are supervised and controlled, and under whose 
direction they liquidate the affairs of the bank for the 
benefit of depositors and other creditors, the Comp¬ 
troller of the Currency in turn reporting annually 
to Congress and the Sj:>eaker of the House of Rep¬ 
resentatives. In the above referred to sections of 
the National Bank Act Congress has defined the extent 
to which the Comptroller is required to report or ac¬ 
count to anyone, and nothing in the National Bank Act 
requires him to report or account to, or in any way 
permit discovery or examination of the books, records 
and assets in his hands bv creditors or stockholders. 

Since Congress made no provision therefor, it is 
reasonable to suppose that Congress did not intend 


that the administration of the affairs of failed national 
banks should be hampered or the expeditious winding 
up of their affairs delayed by unofficial examinations of 
the books and records of such banks, unless in the 
judgment and discretion of the Comptroller the par¬ 
ticular examination sought would tend to accomplish 
some useful end. The orderly liquidation of the af¬ 
fairs of closed banks would be seriously interrupted 
and impaired if any creditor, depositor or stockholder 
could require an unofficial examination of the books, 
records and files of the bank; and if appellant 
could require such examination in this proceed¬ 
ing, every other depositor and creditor would theo¬ 
retically have the same right, thus subjecting the 
receivership to an infinity of examinations not con¬ 
sistent with the speedy winding up of its affairs 
contemplated by Congress. Since the receivers and 


conservators appointed by the Comptroller ijire ac¬ 
countable only to him, and since the entire coiitrol of 
the insolvent bank and the entire jurisdiction over all 
matters relating to its liquidation are placed jin the 
Comptroller, his Receivers and Conservators are not 
subject to an accounting to either creditors orj share¬ 
holders. It follows that the granting or refuting of 
a request by a depositor-creditor to make anj exam- 
ination or inspection of any of the books and records 
of the insolvent bank lies in the discretion of the 
Comptroller whose determination and judgment, in 
the exercise of such discretion, is not subject to Review. 
In the instant case the Comptroller of the Currency, 
for the reasons set forth in his answer to the petition 
and return to the rule to show cause determined that 
the information sought by petitioner should not be 
divulged to this depositor-creditor of the bank. In 
making this decision the Comptroller acted witjiin lib 
jurisdiction, and his judgment and discretion inj so de¬ 
termining the matter is not subject to review. | 

Further, the Comptroller of the Currency liasj estab¬ 
lished a uniform policy over a period of years with 
reference to the administration of the affairs of closed 
national banks throughout the country, and closed na¬ 
tional and State banks in the District of Columbia, not 
to permit unofficial examinations of books and Records 
of the bank where it is clear that the information 
sought would accomplish no useful end, would! inter¬ 
fere with the liquidation of the banks or would' inter¬ 
rupt the orderly administration of the affairs o;f such 
banks. The Comptroller of the Currency hasj inter¬ 
preted the statutes as giving him the exclusive! right 
to custody and control of the books and records jof the 
bank, and the exclusive discretion as to when <imd to 


s 


\ 

f 


y 

> 

|i 

V 

u 




IS 


what extent an examination should be permitted to 
depositor-creditors. Such a long continued and uni¬ 
form interpretation is entitled to weight. As was said 
in B. & 0. Railroad v. Smith, 56 Fed. (2) 799 at page 
SOI: 


“Such uniform and long continued interpreta¬ 
tion and practice of an act by the Department 
charged with administrating it has great weight 
and is persuasive as to its correct construction.” 

In Boskeiw Comingore, 177 U. S. 459, the U. S. 

Collector of Internal Revenue was adjudged to be in 

contempt of court because he refused, while giving 

depositions, to tile certain reports made by distillers, 

which records were in his custodv as an officer of the 

* 

Treasury Department. He based his refusal on a 
regulation of the Secretarv of the Treasury. The Col- 
lector having been arrested a writ of habeas corpus 
was sued out in the U. S. District Court, which court 
discharged him from the custodv of the sheriff. On 
appeal the judgment of the district court was affirmed. 
The court in its opinion said on page 467: 


“TheICommissioner of the Internal Revenue is 
an officer in the Department of the Treasury. Rev. 
Stat. Sec. 319. And the Secretary of the Treas¬ 
ury, as the head of an Executive Department of 
the Government, was authorized ‘to prescribe reg¬ 
ulations, not inconsistent with law, for the govern¬ 
ment of his Department, the conduct of its officers 
and clerks, the distribution and performance of 
its business, and the custody, use and preserva¬ 
tion of the records, papers and property apper¬ 
taining to it.’ Rev. Stat. Sec. 161. 

“Xow, the reports or copies of reports in the 
possession of the Collector—for not producing 
copies of which he was adjudged to be imprisoned 
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—were records and papers appertaining! to the 
business of the Treasury Department and belong¬ 
ing to the United States. The Secretary was au- 
thorized by statute to make regulations, inot in¬ 
consistent with law, for the custody, use aild pres¬ 
ervation of such records, papers and property. 
The Constitution gives Congress power tb make 
all laws necessary and proper for carrying into 
execution the powers vested by that instrument 
in the Government of the United States oi^ in any 
Department or officer thereof. Const. Art.! 1, Sec. 
8. That power was exerted by Congress When it 
authorized the Secretary of the Treasury |to pro¬ 
vide bv regulations not inconsistent with law for 
the government of his Department, the conduct 
of its officers and clerks, the distribution ajid per¬ 
formance of its business, and the custody, Use and 
preservation of the records, papers and property 
appertaining to it. The regulations in question 
may not have been absolutely or indispensably 
necessary to accomplish the objects indicated by 
the statute. But that is not the test to be Applied 
when we are determining whether an act bf Con¬ 
gress transcends the powers conferred upon it by 
the Constitution. Congress has a large discretion 
as to the means to be employed in the execution 
of a power conferred upon it, and is not restricted 
to ‘those alone without which the power wbuld be 
nugatory;’ for, ‘all means which are appropriate, 
which are plainly adapted’ to the end authorized 
to be attained, ‘which are not prohibited, but con¬ 
sist with the letter and spirit of the Constitution, 
are constitutional. ’ ” 

and further on page 469: 

“The papers in question, copies of which were 
sought from the appellee, were the property of 
the United States, and were in his official custody 
under a regulation forbidding him to permit their 
use except for purposes relating to the collection 
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of the revenues of the United States. Reasons of 
public policy may well have suggested the neces¬ 
sity, in the interest of the Government, of not al¬ 
lowing access to the records in the offices of col¬ 
lectors of internal revenue, except as might be di¬ 
rected bv the Secretary of the Treasure. The in- 

* w * 

terests of persons compelled, under the revenue 
laws, to furnish information as to their private 
business affairs would often be seriously affected 
if the disclosures so made were not properly 
guarded. Besides, great confusion might arise in 
the business of the Department if the Secretary 
allowed the use of records and papers in the cus¬ 
tody of collectors to depend upon the discretion 
or judgment of subordinates. At any rate, the 
Secretary deemed the regulation in question a 
wise and proper one, and we cannot perceive that 

his action was bevond the author it v conferred 

« * 

upon him by Congress.” 


The precise question raised in the instant case was 
decided in the case of Altman v. McClintock, 20 Fed. 
(2) 226, affirmed in 28 Fed. (2) 1007. In that case a 
in equity was brought by a depositor against the 
receiver and the then Comptroller, to secure an ac¬ 
counting and discovery in the nature of examination 
of books and records of the bank. The Comptroller 
was eliminated from the suit by a court ruling. De¬ 
fendant Receiver filed a motion to dismiss, which was 
overruled and answer filed, to which plaintiff made a 
motion to strike. The relief sought by plaintiff was 
similar to that sought by petitioner in the instant case, 
although the form of action was different. Plaintiff 
sought an accounting, and the right to examine the 

c cr* 7 o 

books and accounts of the bank in order to determine 
whether or not the Receiver should institute suit 
against the directors to enforce liabilitv for negli- 

c • o 
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gence; whether he should file proceedings to jset aside 
a certain compromise; whether illegal preferences had 
been allowed to officers of the bank; and whether the 
depositors would be warranted in bringing suit in case 
the Receiver failed to do so, and similar rel]ef. The 
Court found generally for the defendant and dismissed 
the bill. " | 

On page 231 the Court said: 

“Whether the relief sought bv an accounting be 
against the Comptroller or against the receiver 
acting under the direction of the Comptroller, if 
tliev be officers of the United States adhiinister- 

mf 

ing the duties of the office to which thef are as- 
signed, they are accountable only to the I court in 
the event of fraud or errors of law in tlije matter 
of the execution of their official acts. Audi likewise 
when engaged in such administration, b uc h offi¬ 
cials will not be disturbed by the courts. Cosmos 
Exploration Co. v. Gray Eagle Oil Co., l|90 U. S. 
301, 23 S. Ct. 692, 47 L. Ed. 1064; United States v. 
Schurz, 102 U. S. 378, 26 L. Ed. 167; City of New 
Orleans v. Paine, 147 U. S. 261, 13 S. Ct.i, 303, 37 
L. Ed. 162. | 

“Closely related to this theory is the strong and 
repeated pronouncement by the courts, tljiat Con¬ 
gress has by the National Banking Act established 
a full and complete system for the administration 
of the National Banking Act in itself in which the 
Comptroller has been vested with genera} admin¬ 
istrative powers and duties, even though they may 
be judicial in character. Bushnell v. Lehmd, 164 
U. S. 684,17 S'. Ct. 209, 41 L. Ed. 598. j 
“After a more mature consideration I atn of the 
opinion it must be held as a matter of tyw, that 
the receiver of a national bank is an officer of the 
United States, acting under the express direction 
of the Comptroller of the Currency, Iwho is 
charged with the general administration of the 


! 
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National Banking Act specifically committed to 
him by Congress, including the liquidation of a 
defunct bank, and although he mav be in a sense 
a trustee for the creditors of a defunct bank he is 
not subject to the general equity rule, conceding 
it to be the rule at least for the purposes of the 
discussion, that a trustee is always and at all times 
amenable to an accounting to his cestui que trust. 
If this be true, it would make little difference 
whether the general regulations of the Comptrol¬ 
ler prohibited such accounting or not, although in 
the case at bar it would appear that the interpre¬ 
tation of the regulations applying to receivers 
could have no other effect, and in this respect I 
only need to add, on the strength of Norris v. 
United States, 257 U. S. 77, 42 S. Ct. 9, 66 L. Ed. 
136, that a regulation of the kind and nature here, 
which is general and does not appear to have been 
objected to by the Secretary of the Treasury, un¬ 
der whose department the Comptroller is an offi¬ 
cial, would be deemed to be within the authority 
of the Comptroller.” 

In the case of Wilson v. Await, 2 Fed. Supp. 465, an 
attempt was made by certain stockholders to enjoin 
the Comptroller from collecting a stock assessment, 
and an accounting was sought from the Receiver to 
compel a showing of the assets and liabilities of the 
bank, the shortages and defalcations therein, and the 
stockholding in the bank. The court denied an in¬ 
junction, rejlying on the cases of United States v. "Weit- 
zel, 246 U. S. 533, and Altman v. MeClintock, supra. 
The court said on page 46S: 

“I have been able to find no case in the books 
where the receiver of a national bank has by 
court apt ion been called to account to the stock¬ 
holders of such bank.” 



23 


In order to compel the Receiver in the instaijt case 
to permit ail examination of the books and records, 
the appellant relies almost exclusively on the c^ise of 
Guthrie v. Harkness, 199 U. S'. 148. That tliijs case 
has absolutely no bearing- upon the instant situation is 
shown by the fact that the bank involved in tliajt case 
was a going bank and the petitioners in the mandamus 
proceedings were stockholders, whereas in the instant 
case the petitioner is a depositor-creditor and the bank 
is insolvent and was in the hands of a Conservator, 
and now is in the hands of a Receiver. 

The appellant seeks to avoid the effect of the Ajltman 
and Wilson cases, supra , by stating that in each of 
those cases the Comptroller was sued and the proceed¬ 
ings as to him were dismissed on jurisdictional 
grounds because service was not had on him person¬ 
ally. The fact that the proceedings were dismissed as 
to the Comptroller cannot affect the ultimate Iresult 
that the court would not compel an accounting <jr dis- 

coverv from a Receiver. 

* 

3. The Receiver Has the Sole Right, Exclusive of 
Shareholders or Creditors, to Pursue All Causes of 

Action of the Bank. 

• | 

In her petition below appellant alleged that s}ie de¬ 
sired to examine the books and records of the] bank 
for the purpose, inter alia, of ascertaining the anjounts 
of liabilities of stockholders, officers and directors of 
the bank, and other persons liable thereto in order 
that proper action might be taken against such per¬ 
sons. 

The receiver of an insolvent national bank, or hn in¬ 
solvent State bank doing business in the District of 

i 

I 

i 
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Columbia, appointed by the Comptroller of the Cur¬ 
rency to wind up its affairs, represents the bank, its 
stockholders and its creditors—Case v. Terrell, 11 
Wall. 199; Studebaker Corporation v. First National 
Bank of Florence, 10 Fed. (2) 590. Under the general 
theory an injury done accrues primarily to the cor¬ 
poration and primarily the corporation must sue; and 
until the Receiver refuses to bring a suit, the stock¬ 
holders and creditors have no right to proceed, and 
even after a refusal they must join the Receiver as 
a party defendant, and bring a class suit for them¬ 
selves and others similarly situated—Ex parte Chet- 
wood, 165 U. S. 443; Moss v. Goodhart, 209 Fed. 102. 
In the case of Gerner v. Thompson, 74 Fed. 125, the 
question arose as to who had the right to sue the di¬ 
rectors of the bank in order to enforce statutorv or 

•r 

common law liability. The court said on page 127: 

“As I construe the decision of the Court of Ap¬ 
peals in Bailey v. Mosher, supra , and Stewart v. 
Hayden, 18 C. C. A. 618, 72 Fed. 402, it is therein 
held that after the appointment of a receiver he 
is the only party who can maintain an action 
against the directors for damages resulting from 
violations of Section 5239/ ’ 

In the case of Bailey v. Mosher, 63 Fed. 488, the 
court held that the liability of the defendant directors, 
whatever it might be, was an asset of the bank, be¬ 
longing equally to all the creditors in proportion to 
their respective claims, and could not be apportioned 
in whole or in part by a single creditor to the exclusive 
payment of his own claim; and that, assuming that the 
defendants are liable, thev are liable at the suit of the 
Receiver, who is the statutory assignee of the bank, 
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and the proper party to institute all suits for tike re¬ 
covery of the assets of the bank, of whatever nature, 
to the end that they may be ratably distributed aknong 
creditors. The court said on page 491: 

“Assuming that the defendants are liable in 
damages for the acts complained of in the;peti¬ 
tion, they are liable at the suit of the receiver^ who 
is the statutory assignee of the hank , ana the 
proper party to institute all suits for the recovery 
of the assets of the hank, of whatever nature, to 
the end that they may be ratably distributed 
among its creditors.” (Italics ours.) 

The rule applies to stockholders and creditors alike 
that the Receiver has the prior right to sue on all 
causes of action of the bank, and with reference to all 
assets of the bank, in order that such assets nitty be 
collected and distributed pro rata to creditors, j See 
Howe v. Barney, 45 Fed. 668; Kennedy v. Gibsbn, 8 
Wall. 498; Stuart v. Hayden, 72 Fed. 402; All^n v. 
Luke, 141 Fed. 694; Movius v. Lee, 30 Fed. 298; Horner 
v. Henning, 93 U. S. 228; National Exchange Batik v. 
Peters, 44 Fed. 13. 

7 | 

4. Mandamus Will Not Lie to Review or Control Acts 
of Executive Officers Vested with Discretion^ 

It is well settled that mandamus will not lie to con¬ 
trol the exercise by the Comptroller of the Currjency 
of a discretion vested in him by law as an administra¬ 
tive officer of the Federal Government. By a long} line 
of decisions of this court and of the Supreme Court 
of the United States it is well settled that the exer¬ 
cise of a matter within the discretion of an adminis¬ 
trative officer of the United States will not be re-ex- 
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amined or reviewed in this court. See Gaines v. Thomp¬ 
son, 7 Wall. 347; The Secretary v. MeGarraghan, 9 
Wall. 298; United States ex rel. Redfield v. Windom, 
137 U. S’. 636; United States v. Lamont, 155 U- S. 303; 
Riverside Oil Go. vs. Hitchcock, 190 U. S. 316, 324-325. 

This court lias pronounced this rule in many cases. 
In Hines v. Welch. 23 Fed. (2) 979, 57 App. D. C. 371, 
the court had before it the question of an award of 
compensation to a discharged soldier discretionary 
with the Director of the United States Veterans Bu¬ 
reau. The 1 rial court granted a petition for manda¬ 
mus, which action was reversed in this court. On page 
981 it was said: 


“If such action be diseretionarv it cannot be 
controlled by mandamus. In a long unbroken line 
of decisions from Marbury v. Madison, 1 ('ranch, 
137, to the present time, the Supreme: Court of the 
United States has held that where the legislative 
body has once vested in an executive or adminis¬ 
trative officer discretion in the doing of anv act, 
the courts will not interfere with the result of the 
exercise of such discretion. The most recent pro¬ 
nouncement on the matter which has been called 
to our attention is Work v. U. S. ex rel. Rives, 267 
U. S. 175, 45 S. Ct. 252, 69 L. Ed. 561. There the 
court speaking through Mr. Chief Justice Taft, 
said: 


“ ‘Mandamus issues to compel an officer to per¬ 
form a purely ministerial duty. It cannot be used 
to compel or control a duty in the discharge of 
which bv law he is given discretion. The dutv mav 
be diseretionarv within limits. He cannot trails- 
gress those limits, and if he does so, he may be 
controlled by injunction or mandamus to keep 
within them. The power of the court to inter¬ 
vene, if at all, thus depends upon what statutory 
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discretion lie has. Under some statutes, the dis¬ 
cretion extends to a final construction by the offi¬ 
cer of the statute he is executing. No churt in 
such a case can control by mandamus his inter¬ 
pretation, even if it may think it erroneous. ’ ” 

In Apfel v. Mellon, 33 Fed. (2) 805, 59 Appj D. C. 
94, the petitioner sought to review the exercise|by the 
Federal Reserve Board of its discretion in refusing 
to approve request for incorporation and organization 
certificate to permit petitioners to begin the business 
of international banking. The trial court dismissed 
the petition which action was affirmed on appealj, hold¬ 
ing that mandamus would not lie to control th^ exer¬ 
cise of discretion by the Federal Reserve Eoarcjl. 

In the case of Mickadiet v. Payne, 269 Fed. 194, 50 
App. D. C. 115, the petitioner sought a write of Certio¬ 
rari directed to the Secretary of the Interior confiTiand- 
ing him to certify certain records in a case pending 
before him so that findings and conclusions which had 
been reached by the Secretary might be set aside upon 

review bv the court as null and void. The trial court 
* 

dismissed the petition which action was affirmed on 
appeal. The court held that since it was established 
that the action of the Secretary was administrative in 
its character, the writ of certiorari would not! lie to 
compel a review of an administrative order of gn ex¬ 
ecutive officer of the United States Government!. 



CONCLUSION. 


For the reasons above set forth it is respectfully 
submitted that the judgment of the court below in dis¬ 
missing the petition and discharging the rule to show 
cause issued thereon should be affirmed. 

Geroge P. Barse, 

Charles E. Wain weight, 
Angus W. McLean, 
i Counsel for Appellees. 







